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for United Kingdom 
residents who 
emigrate
Notorious anomalies
It is a popular notoriety that the United Kingdom 
tax system is riven with anomalies. None is 
more obvious, some would say offensive, than 
the generous treatment of the non-domiciled 
and immensely wealthy, sometimes of dubious 
reputation, who become resident here. 

What is the anomaly? Well, of course, they 
come here, live off capital and pay no tax 
except £30,000 in discounted income tax to the 
Chancellor, along with VAT and possibly some 
Stamp Duty Land Tax on what they buy. Yet they 
enjoy the peace, protection and advantages which 
Her Majesty confers by constitutional governance 
of her realm. Our own immensely wealthy pay 
high taxes to help defray the expense incurred 
in keeping the kingdom quiet and safe. They pay 
every year during their lives while resident and 
domiciled on income and gains and, at death, 
inheritance tax is exacted on their fortunes. 

Escaping the net
How can our UK-resident domiciliaries escape 
the tax net? By leaving. So the wealthy British 
industrialist, banker, entrepreneur eventually does 
what they have done for generations: he emigrates. 

He becomes not resident and not ordinarily resident 
in the United Kingdom, and resides in a haven with 
low or no taxes. It seems and sounds easy – but it 
is not so any more.

A recent case shows how a Briton, who by 
common standards lives abroad, may be trapped 
as a resident of the United Kingdom even though 
he thinks he has left these shores permanently. 
The case, a hard case, is the Court of Appeal 
conjoined decision in R (Davies and James) and  
R (Gaines-Cooper) v HMRC [2010] EWCA 
Civ 83 (“Gaines-Cooper”). 

Gaines-Cooper
The appellant taxpayer had “left” the United 
Kingdom, for overseas residence, in 1975/76, yet 
was found by the Special Commissioners to be 
resident in the United Kingdom in those years of 
assessment under appeal (viz 1993/94 to 2003/04 
for residence and 1992/3 to 2003/04 for ordinary 
residence). The lengthy periods spent overseas for 
work and residence, the acquisition of a foreign 
home and so on, counted for little. The Special 
Commissioners found that the quite lengthy return 
visits, “a settled abode” in Henley on Thames from 
the 1990’s and other domestic connections meant 
that England remained “… the centre of gravity of 
his life and interests …” (per Moses LJ, at [102]). 

Ward LJ accepted that Mr Gaines-Cooper was 
“ordinarily resident abroad” (using our common- 
law terminology) but he continued, “That is not 
the end of it”. As he had not made a “clean break” 
with the UK and he had returned so much as part 
of his life, he had failed to establish that he was not 
resident and not ordinarily resident, within the extra-
concessionary practice in the booklet IR 20 (then 
the 1999 edition) or at law. The “clean break” point 
is also emphasised by Moses LJ (at [52] et seq). 

This approach does not apply if the reason for 
non residence is full-time employment within 
the terms of booklet IR 20, para 2.2. Social and 
domestic connections are ignored in practice and by 
concession – an anomaly within HMRC’s 
guidance itself. The work must be “full time”. 
In such cases, return visits within stated limits 
and maintaining friendships are permitted.

But since Gaines-Cooper, those going for 
permanent or indefi nite foreign residence who were 
previously resident and ordinarily resident in the 
United Kingdom must shed their friendships and be 
ever so careful about return visits if they are to be 
free of United Kingdom liability for direct taxes. 
They are those within paras 2.7 to 2.9, and not 
2.2, of booklet IR 20.

Moses LJ refers, in terms of such emigrants, 
to the “adhesive quality” of residence (at [52] in 
Gaines-Cooper), a legal notion of residence that 
would have surprised many tax advisers of past 
generations. So it is that social and family ties must 
be shown now to have diminished, if not to be of 
little or no domestic signifi cance. This is a novel test 
(being found in the Court of Appeal’s application 
of case-law to the interpretation of booklet IR 20’s 
published HMRC practice (eg Moses LJ at [42])) 
and a very diffi cult one for the newly non-resident 
to meet, especially if he makes return visits year by 
year to the United Kingdom. 

Opaque tests
That the tests for residence, at law, are opaque is 
nothing new. As Viscount Sumner said in Levene v 
Commissioners of Inland Revenue (1924) 13 Tax 
Cases 486 at 501

“The words ‘resident in the United Kingdom’, 
‘ordinarily’ or otherwise, and the words ‘leaving the 
United Kingdom for the purpose only of occasional 
residence abroad’, simple as they look, guide the 
subject remarkably little as to the limits within 
which he must pay and beyond which he is free. 
This is the more likely to be a subject of grievance 
and to provoke a sense of injustice when, as is 
now the case, the facility of communications, the 
fl uid and restless character of social habits, and 
the pressure of taxation have made these intricate 
and doubtful questions of residence important and 
urgent in a manner undreamt of by Mr Pitt, 
Mr Addington or even Sir Robert Peel.”

Robin Mathew QC
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The statutory rules are few and those in 
sections 334 and 335 of Taxes Act 1988 are 
the most pertinent, concerned as they are with 
Commonwealth citizens and others temporarily 
abroad, and the residence of persons working 
abroad. So case-law comes to play in the 
lacunae. Those current rules at law are lengthy 
and complex. These were succinctly described by 
Lewison J in Grace v HMRC [2009] STC 213, at 
para 45, by referring to the appeal Commissioner’s 
summing up of the case law in Shepherd v HMRC 
[2006] STC 1820 and praising it as impeccable. 
(Grace was recently remitted by the Court of 
Appeal ([2009] STC 2290) on other grounds  
to the appeal tribunal for further findings of fact.)

 It is worth noting that on 6th April 2009 HMRC 
replaced the last edition of the booklet IR 20 
(March 2009 edition) with a booklet numbered 

HMRC 6 and entitled “Residence, Domicile and  
the Remittance Basis”. The rules referred to in 
Gaines-Cooper are reproduced at Chapter 8 and 
remain substantially the same, although expressed 
in different language. The requirement for evidence  
of indefinite or permanent removal is emphasised.

Practical advice 
So where does Gaines-Cooper leave the United 
Kingdom resident who becomes an emigrant, 
whether or not for tax mitigation motives, in 
practical terms? He must preserve and bring 
forward, if required (the burden of proof being 
upon him), cogent evidence that his residence 
elsewhere has resulted in an identifiable but 
significant social and cultural severance with 
his former life in the United Kingdom. This is 
especially so if his domicile of origin was to be 
found in one of the constituent jurisdictions of the 

United Kingdom and he had for a long time been 
resident and ordinarily resident there. It is likely 
that in the future, following Gaines-Cooper, many 
a hard case on residence will make further bad 
law, especially if, as seems likely, the new rules 
(for that is what they are, in practice and effect) 
are applied retrospectively by HMRC.

Robin Mathew QC’s practice is wholly tax- 
based. It is advisory as well as directed to 
resolution of disputes with HMRC, whether 
by negotiation or litigation, including judicial 
review. He has also had long experience 
in “back duty” and tax negligence and has 
undertaken Commonwealth cases before  
the Privy Council. 

robin.mathew@newsquarechambers.co.uk

Greens: landowners 
bogey in the 
Supreme Court
The unanimous decision of the Supreme Court 
in R (Lewis) v Redcar and Cleveland Borough 
Council [2010] UKSC 11 (“Redcar”), reversing 
the decision of Court of Appeal, was the fourth 
one from the highest appellate court in the last 
ten years concerning the registration of town 
and village greens. Its importance is threefold. 
First, the court affirmed the traditional view 
of the meaning of the words “as of right” in 
section 15(4) of the Commons Act 2006, holding 
that they mean simply that the user in question 
must have been nec vi, nec clam, nec precario 
(which the court conveniently described as “the 

tripartite test”). Secondly, it clarified the effect 
of registration as a green in cases where before 
registration there had been concurrent uses of 
the land by the landowner and by the public for 
recreational purposes. Thirdly, it more or less 
gave the quietus to the concept of “deference” 
which was the basis of the decisions in the  
lower courts.

The first instance decision 
The land in question had for at least 80 years until 
2002 formed part of a golf course in regular use 
by members of the Cleveland Golf Club. It had 
also been used for well in excess of 20 years by 
members of the public for recreational purposes 
such as dog-walking and children’s play. Crucially 
the Inspector found that the recreational use by 
the public overwhelmingly deferred to golfing use. 
What he meant by this was that the public would 
not interfere with the use of the land by golfers. 
They would not walk on the playing area while 
play was in progress and would wait until play had 
passed or they were waved across. Relying on the 
Laing Homes case [2008] EWHC 1813 (Admin), 
he advised that this deference by the public to the 
golfers prevented their user being “as of right”, 
so that the application for registration should fail. 
Following refusal by the Council of registration  
the applicant applied to quash the decision. 

Sullivan J rejected the application, following his 
own decision in Laing Homes and noting when 
granting permission to appeal that “deference 
is judge-made law, judge-made by me”. 

The Court of Appeal agree
The Court of Appeal dismissed the applicant’s 
appeal. The Court of Appeal essentially held that, 
while passing the tripartite test was a necessary 
condition for user to be “as of right”, it was not 
always a sufficient condition. The overarching 
test was whether it would have appeared to the 
reasonable landowner that the local inhabitants 
were asserting a right to use the land for the 
sports and pastimes in which they were indulging. 
In most cases user which passed the tripartite 
test would pass this test also but in cases where 
the recreational user co-existed with use by the 
landowner it might not. The fact that the public 
always adjusted their behaviour to accommodate 
the landowner, so far from indicating to him that 
they were asserting a right, might show that  
they were acknowledging that they had no right. 
The court derived support for this approach from 
the statement of Lord Hoffmann in the Oxfordshire 
case [2006] 2 AC 674, para 57, that “No doubt 
the use of the land by the owner may be relevant 
to the question whether he would have regarded 
persons using it for sports and pastimes as  
doing so “as of right””.

Rodney Stewart Smith

... many a hard case 
on residence will  
make further bad law



A fresh insight into 
battle of the forms
The problem 
Most first-year law students are required to 
grapple with the “battle of the forms” cases.  
The problem raised by these cases is easy 
enough to state: a purchaser (P) wants to buy 
goods from a seller (S), and sends a purchase 
order to S which refers to or sets out its (P’s) 
standard terms and conditions. S purports to 
accept that offer, but in a communication which 
sets out or refers to its (S’s) own standard terms 
and conditions. No more is said about the terms 
of the contract and in due course S delivers the 
goods to P and P accepts them. The parties then 
fall out and one brings a claim. Is there a valid 
contract and, if so, whose standard terms apply?

The usual rule is that each conflicting 
communication is a counter-offer, and the final 
counter-offer is accepted by conduct when 
the goods are delivered or accepted. So in the 
example given above, the contract will be on S’s 
standard terms and conditions. This rule is often 
referred to as the “last shot” doctrine. 

In Tekdata Interconnections Ltd v Amphenol 
Ltd [2010] 1 LI Rep 357 the Court of Appeal 
considered a case where the trial judge had 
disapplied the usual rule. The Court of Appeal 
held that he was wrong to do so, but also 
considered that there might be circumstances  
in which the usual rule would not apply.

The facts 
Tekdata was concerned with the contractual 
relationships between manufacturers of aerospace 
equipment for use on the control units for large 
Rolls Royce Trent jet engines and the slats for the 
Airbus A380 aircraft. The relevant production chain 
required the co-operation of four companies:

www.newsquarechambers.co.uk 02-03
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The lasting message to 
landowners is the need 
for eternal vigilance.

The Supreme Court 
The Supreme Court held that this gloss on the 
meaning of the words “as of right” could not be 
justified on the authorities. As Lord Walker put it 
at para 20, “the proposition that “as of right” is 
sufficiently described by the tripartite test … is 
established by high authority”. He also pointed 
out that it had been described as “clear law” in 
the Beresford case [2004] 1 AC 889. Since it was 
undisputed that the user passed the tripartite test, 
the conclusion of the Court of Appeal that the user 
was not “as of right” was wrong.

This was not, however, the end of the argument. 
The respondents argued that Lord Hoffmann had 
said in Oxfordshire at para 51 that, following 
registration of land as a green, the landowner 
must give way to local inhabitants whenever 
and wherever they wished to indulge in lawful 
sports and pastimes. Lord Scott in his dissenting 
opinion in Oxfordshire at para 105 appeared 
to interpret what Lord Hoffmann had said in 
that way. If that was correct it would follow 
that there could be a serious lack of symmetry 
between the nature of the qualifying user prior 
to registration and the extent of the rights arising 
on registration. A landowner might reasonably 
refrain from interfering with recreational user by 
the public for 20 years because in practice the 
public always deferred to his use, only to find 
that after registration he was obliged to defer to 
the recreational user. The majority at least of the 
Supreme Court, it appears, would have regarded 
as unacceptable a situation in which user by the 
public that was qualified by regular deference to 
the landowner created an unqualified public right. 
Lord Brown in particular would have held that, 
if the consequence of registration had been to 
make continued use of the land as a golf course 
impossible, use of the land which passed the 
tripartite test would not have been sufficient to 
justify registration.

Lack of symmetry? 
The court avoided any problem caused by lack 
of symmetry by effectively holding that there 
was none. The true position, it held, was that 
the landowner was free following registration to 
continue using the land essentially in the same 
way as he had used it before. The land in Redcar 
could have continued to be used as a golf course 
and the public would have been obliged to allow 

Malcolm Chapple

that use. There would have been no significant 
difference between the nature of the notional 
right asserted before registration and the actual 
right acquired following registration. The public 
would have been obliged to continue to defer to 
the golfers to the same extent as they had before. 
Any disputes could be resolved by recourse to 
the principle of “give and take” referred to by Lord 
Hoffmann in Oxfordshire and the obligation of 
both parties to exercise their rights reasonably. 
Against that background the fact of deference 
to the landowner’s user provided no reason to 
prevent him from thinking that the public were 
asserting a right. 

An unfortunate consequence of this decision is 
that in some cases it will be necessary when 
resolving disputes following registration to enquire 
more closely into the precise nature and limits 
of the concurrent uses before registration. It had 
previously been believed that the effect of the 
decision in Oxfordshire had been to make such 
enquiries unnecessary.

Eternal vigilance 
The lasting message to landowners is the need 
for eternal vigilance. Even if recreational use by 
the public is entirely unobjectionable and does 
not in practice interfere with the owner’s use of 
his land he must, if he wishes to stop rights being 
acquired, either prevent the use or make it clear by 
notices or otherwise that such use is permissive.

Rodney Stewart Smith, our head of 
chambers, is a highly experienced 
traditional Chancery junior, with a focus 
on property, trusts, probate and related 
tax issues. He is ranked as a ‘leading 
junior’ for traditional chancery in the 
current edition of Chambers UK, where 
he is described as a “veritable fount of 
knowledge”. George Laurence QC and 
Rodney Stewart Smith appeared for 
the Council in Redcar, and Ross Crail 
appeared for Persimmon  
Homes (Teesside) Limited.

rodney.stewartsmith@newsquarechambers.co.uk


